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FOREWORD
DEAR READERS,

T

he Bahamas Financial Services
Board is pleased to re-launch
The Bahamas Financial Services
Review, to proﬁle on a regular basis
industry developments and practitioners.
The Bahamas’ reputation as an
eﬃcient, experienced and knowledgeable player in the ﬁnancial services
marketplace is well established. At the
core of this success is a robust legislative environment. Equally important
as client-driven legislation is a sound
regulatory environment. The government has made it clear that the jurisdiction will continue to be blue chip and
well regulated, qualities fundamental
to The Bahamas’ continued success as
a ﬁnancial centre.
The jurisdiction boasts particularly
strong credentials for wealth management. Its wide range of companies and
advisory services has established The
Bahamas as an ideal domicile for the
management of personal wealth.
The Banker
Banker, the well known Financial Times industry publication, in
December 2005 named The Bahamas
the Best International Financial Centre in the Western Hemisphere, after
comparing IFCs “that oﬀer banks and
ﬁnancial institutions the best locations
and infrastructure to carry out their
business and serve their clients.”
The Bahamas is ideally positioned
as a leading international business
centre, with the existence of a highly
skilled professional talent pool, legislation conducive to business, a risk based
regulatory environment, and systems
for the prevention and detection of
money laundering and ﬁnancing of
terrorism. It is also a country committed to its democratic traditions, ﬁscal
prudence, and a strong public-private
sector partnership.
The depth and quality of ﬁnancial
services institutions is complemented
by the provision of a tax neutral platform for all business activity.
Many other features support the
ﬁnancial services sector, including a
wide variety of Class A oﬃce facilities
and business support services, excellent ﬂight connections and compelling

lifestyle choices - including worldrenowned residential communities,
premier hotels and restaurants.
While the strengths of The Bahamas
are well known, we are committed to
providing a better environment for
institutions and clients, continuously
striving for excellence.
In this publication we provide a
number of articles written by public
and private industry participants,
focusing on corporate structures and
the funds sector, and fact sheets on
relevant legislation.
We invite you to visit our Web Site
at www.bfsb-bahamas.com where you
will ﬁnd links to other BFSB publications, including the Foundations,
Investment Funds, Private Wealth
Management and Maritime Services
Guides.
Bruno Roberts, Chairman
The Bahamas • 70 years of experience in
wealth management
• Excellent track record in the
ﬁght against money laundering
• Committed to no income,
capital gains or inheritance
taxes
• S&P A-’ long–term Sovereign
Credit and Moody’s Sovereign
Debt ‘A-3’ ratings
• 30+ years as an independent
nation
• 275+ years of Parliamentary
Democracy
• Strong environment for
political rights and civil
liberties
• Unparalleled opportunities to
mix business and pleasure
• Idyllic retreat for those seeking
luxury homes, private islands
or a relaxing holiday
• Member of the Commonwealth
of Nations and United
Nations, with Observer
Status to the World Trade
Organization.
• Committed to its democratic
traditions, ﬁscal prudence, and
a strong public-private sector
partnership.
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INDUSTRY ARTICLE
working group sessions on terrorist ﬁnancing.
Bahamian nationals have also been trained in
By Rochelle A. Deleveaux, LLB (Hons.)
the use of the FATF’s Methodology for AssessLegal Counsel & Secretary to the Board
ing Compliance with the FATF 40 RecomCentral Bank of The Bahamas
mendations (on anti-money laundering) and
the FATF 9 Special Recommendations (on
countering terrorist ﬁnancing).
The Bahamas participated in the review
and development of the Methodology
and was also represented by the Director of
PROTECTING OUR BORDERS
Public Prosecutions of The Bahamas at the
s a premier international ﬁnancial centre, it was readily apparent that the criteria used by
meetings of the FATF working group on the
The Bahamas has long had in place a FATF to designate countries as non-cooperaMethodology.
robust legislative regime to protect its tive were in most cases not applied at all, or
ﬁnancial institutions from being used to laun- to any great degree, in many FATF member
Overview of the AML/CFT legislation of
der funds derived from criminal conduct or to countries. This caused targeted jurisdictions
The Bahamas
transmit funds to ﬁnance terrorist activities. to complain that there was no level playing
The Bahamas has ﬁve ﬁnancial sector
The Bahamas has also taken steps to review ﬁeld between FATF member countries and
regulators each of which is charged under its
and update its laws and guidelines to keep everyone else. A number of jurisdictions
governing legislation with the responsibility
abreast of evolving international standards remain of this view.
of ensuring that its licensees or registrants
promulgated by the Financial Action Task
Being a signiﬁcant, reputable and well-regucomply with the AML/CFT requirements of
Force (FATF).
lated jurisdiction, The Bahamas was naturally
Bahamian law. This responsibility is faciliThese standards, known as the 40 + 9 concerned about its reputation following the
tated through the issuance of sector speciﬁc
recommendations of the FATF, contain the FATF initiative and, consistent with its
guidance on AML/CFT practices and proceanti-money laundering requirements as well commitment to protect its ﬁnancial services
dures as well as through on-site examinations
as the requirements for countering terrorist ﬁ- sector from the threat of money laundering
to test compliance.
nancing (AML/CFT) which countries should and terrorist ﬁnancing, sought to improve its
The ﬁve regulators are: the Central Bank of
incorporate in law and practice if they wish to AML/CFT framework through the enactThe Bahamas which regulates banks and trust
be regarded as well regulated jurisdictions ment of the legislation referred to above and
companies; the Securities Commission of The
with respect to their AML/CFT framework. the issuance of relevant guidelines.
Bahamas, which regulates the securities and
The Bahamas criminalized money launderIn 2001, the Financial Intelligence Unit,
investment funds industry; the Registrar of
ing in 1996 through the enactment of the after consultation with ﬁnancial sector
Insurance Companies who regulates and suMoney Laundering (Proceeds of Crime Act) regulators and industry stakeholders, issued
pervises insurance companies; the Inspector
1996 and was the ﬁrst jurisdiction in the re- Suspicious Transactions and Anti-Money
of Financial and Corporate Service Providers,
gion to do so. Prior to this the Central Bank Laundering Guidelines for the ﬁnancial
who licenses and supervises company incorof The Bahamas had promulgated anti-money sector. In October 2005, the Central Bank
poration agents and other ﬁnancial services
laundering guidelines for banks and trust issued updated AML/CFT Guidelines for its
providers; and the Compliance Commission,
companies licensed in the jurisdiction.
licensees. The Financial Intelligence Unit is
which supervises ﬁnancial sector businesses
In 2000, The Bahamas implemented a in the process of updating its guidelines. In
(including lawyers and accountants) not othcompendium of 11 statutes to enhance the 2004, the jurisdiction also enacted the Antierwise subject to prudential supervision, for
AML/CFT legislative framework for the Terrorism Act which criminalizes terrorism
compliance with the AML/CFT laws.
ﬁnancial services sector, which included the and the ﬁnancing of terrorism.
Proceeds of Crime Act (which replaced the
A summary of the AML/CFT legislation of
Money Laundering (Proceeds of Crime) Act, Proactive partnership and participation
The Bahamas follows:
1996), the Financial Transactions Reporting
With respect to the FATF initiative to comAct and Regulations and the Financial Intel- bat money laundering and terrorist ﬁnancCustomer Due Diligence
ligence Unit Act. The Bahamas continues ing, there appears to have been, in response
Customer due diligence requirements are
to aggressively maintain and enhance the to international pressure, some attempt to
codiﬁed in the Financial Transactions Rehigh AML/CFT standards it has set for its rationalize the process of standard setting by
porting Act, 2000 (FTRA) and the Financial
ﬁnancial institutions through, inter alia, the the FATF, which now permits FATF-style
Transactions Reporting Regulations (FTRR),
on-going review and amendment of relevant regional bodies like the Caribbean Financial
2000. These laws were amended in 2003.
legislation.
Action Task Force (CFATF) to attend FATF
Plenaries and to participate in the FATF’s
The 2003 amendments to the FTRA, inter
Towards a level playing ﬁeld
working groups. The Bahamas, as a member
alia,
The enactment of the AML/CFT legislation of the CFATF, has had the opportunity to take
• introduce a risk based approach to customer
followed the “blacklisting” or designation of advantage of this, as oﬃcers of the Central
due diligence;
The Bahamas by the Financial Action Task Bank of The Bahamas participated in the
• include Investment Fund Operators in the
Force as a non-cooperative jurisdiction in the FATF’s working group sessions on the revideﬁnition of “ﬁnancial institution”;
ﬁght against money laundering. At the time, sion of the 40 Recommendations, and in the
• require further veriﬁcation of customer

The AML/CFT Regime in The Bahamas
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The AML/ CFT Regime in The Bahamas
Continued from page 2

identity as soon as practicable after a ﬁnancial institution knows, suspects or has
reasonable grounds to suspect that a customer is conducting or proposes to conduct
a transaction which:
- involves the proceeds of criminal conduct
as deﬁned in the Proceeds of Crime Act,
2000; or
- is an attempt to avoid the enforcement of
the Proceeds of Crime Act, 2000.
The FTRR amendments:
• increased the prescribed amount from
$10,000 to $15,000. This sum represents
the threshold above which the identity
of a customer conducting an occasional
transaction must be veriﬁed;
• require ﬁnancial institutions to obtain, at
a minimum, the full and correct name of
their individual customers; the customer’s
address, date and place of birth; and the
purpose of the account and the nature of
the business relationship;
• provide ﬁnancial institutions with guidance on the type of information and
documentation they may rely upon (apart
from the mandatory information required
on individual customers) when verifying
customer identity, whether the customer

4
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is a legal or natural person;
• require ﬁnancial institutions to verify
the identities of the beneﬁcial owners of
facilities. For corporate entities, this requirement is limited to beneﬁcial owners
with a controlling interest in the corporate
entity. For the assistance of its licensees,
the Central Bank has deﬁned “controlling
interest” as an interest of ten percent or
more of a company’s shares;
• permit reduced due diligence on Bahamian
dollar facilities of or below $15,000, as
these are considered low risk; and
• require on-going monitoring of business
relationships so that ﬁnancial institutions
can detect material changes in an account
which are inconsistent with the account
holder’s stated purpose of the account.
The Proceeds of Crime Act, 2000
This Act criminalizes money laundering
related to drug traﬃcking and other serious
oﬀences and provides for the search, seizure
and conﬁscation of the proceeds of drug trafﬁcking or any relevant oﬀence as described
in the Schedule of the Act. It further provides
for the registration and enforcement of foreign
conﬁscation orders.
The Financial Intelligence Unit Act, 2000
Th is Act established the Financial Intelligence Unit which is the competent
authority in The Bahamas with power to,
inter alia, obtain, receive, analyse and dis-
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seminate information, which relates to or
may relate to oﬀences under the Proceeds
of Crime Act.
The Dangerous Drugs Act, 2000
This Act was re-enacted and came into
force on 29 December 2000, and incorporates
the relevant provisions of the 1988 United
Nations Convention on the Illicit Traﬃc in
Narcotic Drugs and Psychotropic Substances
(the Vienna Convention) which The Bahamas
ratiﬁed on January 30, 1989. The Dangerous
Drugs Act, 2000 makes provision for, inter
alia, the forfeiture of personal property used
while committing oﬀences.
The Anti-Terrorism Act, 2004
On December 31, 2004, The Bahamas
enacted the Anti-Terrorism Act, 2004, which
implemented the United Nations Convention
Respecting the Suppression of the Financing
of Terrorism (the Terrorist Financing Convention) and the United Nations Security Council
1373 on Terrorism. This Act deﬁnes the oﬀence
of terrorism and criminalizes the ﬁnancing of
terrorism. It applies to oﬀences committed
both in and outside of The Bahamas. A suspicion that funds or ﬁnancial services are related
to or are to be used to facilitate terrorism must
be reported to the Commissioner of Police.
The Anti-Terrorism Act also provides for the
freezing, forfeiture and disposal of funds used
to facilitate terrorism. ◙

PROFESSIONAL BRIEFS
By David Thain
General Manager
Arner Bank & Trust (Bahamas) Ltd.

Investment Funds in The Bahamas

T

he administration of Investment
Still, all fund administrators face chalFunds is a key growth area for the ﬁ- lenges in the ever-changing international
nancial services sector in The Bahamas landscape. The USA Patriot Act has served to
as it continues to focus on the value added highlight the strength and preparedness of
beneﬁts of providing a full administrative the Bahamian administrator to protect the
service. While the regulatory environment ﬁ nancial systems through appropriate antilocally continues to insist that most funds money laundering policies. Most recently
domiciled in The Bahamas must appoint a the EU Tax Saving Directive (“EUTSD”),
Bahamian based Administo
which The
trator, we can be conﬁdent It is the focus on the provision Bahamas is not
that a steady growth in new of the administration service a signatory, has
fund business will have an
which oﬀers The Bahamas the also been the
important ﬁ nancial ‘knock
focus of considergreatest opportunity.
on’ eﬀect.
able discussion.
As an investment sector,
It is important
Hedge Funds and other
when reviewing
alternative investments have experienced the implications of the Directive to undertremendous growth in recent years. The stand the EUTSD has no impact on The
numbers and variety of funds have grown Bahamas as a location for the conduct of
and the demands made upon the admin- administration. Whilst it is still early days in
istrator have multiplied. The Bahamas the implementation of the Directive and its
continues to be able to meet this demand impact on the domiciliation of funds, it is
from local resources with very few expatri- the administration of funds, irrespective of
ates active in the local marketplace. Fund their domicile, which has by far the greater
administration began in earnest in the late value added beneﬁt for the jurisdiction.
1980s with two key players. The ﬁ rst being
It is not possible in this article to examine
one of the top 5 global ﬁ nancial institu- in any detail the speciﬁcs of the Savings
tions and the other being the handiwork Directive but it is worth noting that much
of an entrepreneur. In many respects, the work has been done to examine mechanisms
landscape of the industry has continued whereby Bahamas funds can minimise the
much in the same vein – a complement of most negative implications. The Bahamas
global organisations and entrepreneurial Financial Services Board has been particuendeavour. The expansion of the sector larly active and assisted local professionals
has resulted in stakeholders investing in to understand which structuring avenues
training which has now produced a cadre of may be available.
administrative professionals with skills the
One reason why the EU Savings Directive
envy of our traditional competitors.
has had less impact than might have been
Th is cadre of professionals within the imagined may be due to the growth in the
Investment Fund Administration sector use of SMART Funds. Introduced for the
will bear fruit for the wider community for ﬁ rst time in the 2003 Investment Funds Act,
many years and will survive any threats to SMART Funds have proven to be popular.
the sector far better than those jurisdic- Designed with an eye on The Bahamas’
tions that rely upon imported skills. For traditional strengths in private wealth
example, as our nearest competitor moves management, the SMART Fund programme
to impose term limits upon work permit has the dual aim of providing an eﬃcient,
holders, the well-resourced pool of Baha- cost eﬀective vehicle for some types of fund
mian talent, coupled with the ability to business and to expand the marketplace to
tap the international market for resources include activities not traditionally associas needed, presents The Bahamas with one ated with fund administration. A couple of
of the most sought after assets – Capacity examples will help:
for Growth.

Scenario One: Promoter A with no track
record but access to limited capital via
personal contacts wishes to start a fund.
SMART Fund Template 002 is a licensed
fund which is restricted to a maximum of
10 sophisticated investors who, if they agree
in advance, may waive the requirement for
an annual audit. The regulations allow this
type of fund to be launched with minimum
documentary requirements (a short form
Term Sheet rather than a traditional Offering Document) and the license may be
issued by an Unrestricted Fund Administrator. In this way, Promoter A can organise a
simple inexpensive structure with limited
formalities but appropriate for the proﬁ le
of the investors.
Promoter A now has a vehicle via which a
performance track record may be developed.
Should the fund perform well he may wish
to attract further subscribers from beyond
the original restricted group, in which case
the license may be upgraded to a full Professional or Standard license. At this point the
more detailed documentary requirements
and annual audit appropriate for a public
solicitation become applicable. However,
the formalities associated with the license
upgrade may be organised without interruption to the management of the Fund.
SMART Fund 002, whilst not restricted to
this example, has for obvious reasons become
known as the ‘Incubator’ SMART Fund.
Scenario Two: A small Group of connected persons (perhaps family members)
require a simple but credible entity for the
professional management of pooled assets,
but owing to the limited number of investors do not wish the cost and bureaucracy
associated with a traditional Collective Investment Vehicle. SMART Fund Template
004 is a licensed fund which is restricted to 5
investors who, if they agree in advance, may
waive the requirement for an annual audit.
Once again the documentary requirements
are light. In this scenario, a small group of
investors may set up their own investment
vehicle with the added credibility of a license
issued by a recognised authority.
The greatest attraction of SMART
Funds, however, is that the approved uses
for these products have not been predeﬁ ned
within the legislation. The Securities Commission retains the authority to issue new
templates (which currently number 5) as the
marketplace designs new and innovative
uses for investment funds. Much credit
should be reserved for the Securities Commission of The Bahamas in designing a
Continued on page 14
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Key Highlights of the Professional Fund
Snapshot: A recognized legal structure in The
Bahamas that issues or has equity interests
the purpose or eﬀect of which is the pooling
of investor funds with the aim of spreading
investment risks and achieving proﬁts or gains
from the acquisition, holding, management or
disposal of investments.
Equity Interest:
• Equity Interest held only by Eligible Investor.
• No Minimum Investment by the Eligible
Investor.
• A share, trust unit or partnership interest
that carries an entitlement to participate
in the proﬁts or gains of the issuer and is
redeemable or subject to be repurchased at
the option of the Investor.
• Does not include closed-end issuers.
• Closed-end issuers may elect to be licensed
as an Investment Fund.
Licensor:
A Professional Fund must be licensed by one
of:
• Unrestricted Fund Administrator Same day
once all documents approved by relevant
parties (sponsors, lawyers, administrators)
and due diligence is complete.
• Securities Commission of The Bahamas
Within 72 hours of a complete application
and letter from the Bahamas administrator
or legal counsel indicating the Investment
Fund is in compliance with Bahamian law.

Eligible Investors:
• A bank or trust company licensed in
The Bahamas or licensed in a prescribed
jurisdiction.*
• A securities ﬁrm registered in The Bahamas
or registered in a prescribed jurisdiction.*
• A Bahamian Investment Fund or investment
fund regulated in a prescribed jurisdiction.*
• An insurance company licensed in The
Bahamas or in a prescribed jurisdiction.*
• Natural person (jointly w/spouse) with a net
worth of $1,000,000.
• Natural person who had minimum income of
$200,000 for last 2 years ($300,000 w/spouse)
and has reasonable expectation of same for
current year.
• A trust with minimum $5,000,000 in assets.
• An entity owned by any one of the above.
* Prescribed jurisdictions are Australia, Barbados,
Belgium, Brazil, Canada, Cayman, Denmark,
Finland, France, Germany, Gibraltar, Hong
Kong, Ireland, Italy, Japan, Luxembourg, Malta,
Netherlands, New Zealand, Norway, Portugal,
Singapore, Spain, Sweden, Switzerland, Taiwan,
United Kingdom, and United States of America.

Requirements:
• Bahamian Administrator
delegation to
foreign sub-administrator is acceptable.
• Accounts prepared in accordance with
International
Accepted
Accounting
Standards (or other recognized GAAP).
Prescribed Disclosure Requirements in the
Oﬀering Memorandum. These are in line with
best industry practices.
Open Architecture:
• No local auditor requirement.
• No local custodian requirement.
• No restrictions on investments or investment
style. No restrictions on leverage.
• No direct taxation. Therefore no tax on
income, capital gains, dividends earned by
the fund or the investor.
• No stamp duty on transactions.
• No public disclosure of Investors or the
Accounts.
• No exchange controls.

Structures:
Company (including Segregated Accounts
Company), Limited Partnership, Unit Trust.

Key Highlights of the Standard Fund
A Focus On The Bahamas Standard Fund
Snapshot: A recognized legal structure in The
Bahamas that issues or has equity interests
the purpose or eﬀect of which is the pooling
of investor funds with the aim of spreading
investment risks and achieving proﬁts or gains
from the acquisition, holding, management or
disposal of investments. This type of fund does
not ﬁt the deﬁnition of a Professional Fund, a
SMART Fund or a Recognized Foreign Fund.
Equity Interest:
• Equity Interest held only by Investor.
• No Minimum Investment by the Investor.
• A share, trust unit or partnership interest
that carries an entitlement to participate
in the proﬁts or gains of the issuer and is
redeemable or subject to be repurchased at
the option of the Investor.
• Does not include closed-end issuers.
• Closed-end issuers may elect to be licensed
as an Investment Fund.

Requirements:
• Bahamian Administrator – delegation to
foreign sub-administrator is acceptable.
• Accounts prepared in accordance with
International Accepted Accounting
Standards (or other recognized GAAP).
Prescribed Disclosure Requirements in the
Oﬀering Memorandum. These are in line with
best industry practices.
Open Architecture:
• No local auditor requirement.
• No local custodian requirement.
• No restrictions on investments or
investment style.
• No restrictions on leverage.
• No direct taxation. Therefore no tax on
income, capital gains, dividends earned by
the fund or the investor.
• No stamp duty on transactions.
• No public disclosure of Investors or the
Accounts.
• No exchange controls.

Licensor:
A Standard Fund must be licensed by the
Securities Commission of The Bahamas. The
Licensing process should take 6-8 weeks after
submitting a completed application.
Structures:
Company (incl. Segregated Accounts
Company), Limited Partnership, Unit Trust.

6
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A Focus On The Bahamas Recognised
Foreign Fund
Snapshot:
A recognized legal structure in The Bahamas
that issues or has equity interests the purpose
or eﬀect of which is the pooling of investor
funds with the aim of spreading investment
risks and achieving proﬁts or gains from the
acquisition, holding, management or disposal
of investments.
Where:
(a) the equity interests are listed on a
securities exchange (including an overthe-counter market) prescribed by the
Securities Commission by notice in the
Gazette and the fund is not licensed in The
Bahamas; or
(b) it is licensed or registered in a jurisdiction
prescribed by the Securities Commission
by notice in the Gazette and not
suspended from operation
Licensor:
No licensing requirements. The Investment
Fund is to be registered in The Bahamas with
the Securities Commission upon ﬁling the
required application with the prescribed
documents.
Structures:
Company (incl. Segregated Accounts
Company), Limited Partnership, Unit Trust.

Helping you
stay ahead

As your funds grow in size and complexity, you need an administrator
that can help you scale your operations effectively. Our in-depth knowledge,
experience and client focus is matched by our scalable technology that
is designed for every type of hedge fund strategy.
No wonder so many funds choose Citco.
For more information on how we can help you stay ahead, contact us through
our website www.citcoweb.com or at any of our 14 offices worldwide.

PROFESSIONAL BRIEFS
By Randol M.A. Dorsett (Esq.)
Associate
Graham, Thompson & Co.

Limited Liability Partnership

LLPs - TO BE OR NOT TO BE; THAT IS THE QUESTION!

I

n the United States and the United King- more secure with joint and several liability.
dom the Limited Liability Partnership From a competitive standpoint, is this a move
(LLP) has been declared an ideal vehicle that all the major law ﬁrms will make, or
for ﬁrms that seek to reduce the personal li- will brave souls stand alone? Moreover, how
ability risk of partners who are not directly will such a structure impact relations within
involved in negligent acts or wrong doing. Firms? It is argued that there may be a conThis represents a stark contrast from the ﬂict of interest amongst partners by having
present state of aﬀairs in The Bahamas, in the members of certain practice groups more
particular in relation to law ﬁrms, where the at risk for personal liability than others. It
state of play is one of joint and
Liability at the partnership level is joint
several liability.
It is against this backdrop and several amongst the partners and exposes
that many have lobbied for a the assets of the partnership and those of the
limitation of liability for profesindividual partners to the liability of the ﬁrm.
sional businesses and, in fact,
many jurisdictions have now Each partner in a ﬁrm is jointly and severally
found it appropriate for ﬁrms liable with the other partners if a claim for
to limit their liability; as such damages based on negligence is made against
legislation has been enacted to
any of the ﬁrm’s partners. The personal assets
that end. The Limited Liability
Partnership (LLP) is perhaps of a partner can be used to satisfy a judgment
one of the most popular vehicles against a ﬁrm even if the partner is not actually
emerging from such legislation responsible for the loss.1
as this structure allows: “ﬁrms
to retain their partnership
structure while protecting the personal as- is undeniable that certain areas of law pose
sets of partners who have no involvement a greater risk for professional malpractice
in a negligence action. The ﬁrm is liable for than others. Ironically, however, by their
the acts committed by its members in the very nature they seem to be more ﬁnancially
ordinary course of the ﬁrm’s business, but lucrative. Indeed, before the dawn of the LLP,
individual members, while continuing to all partners shared in both the risks and also
maintain responsibility for their own acts the monetary rewards of high-risk practices.
and for those over which they have a direct The LLP has upset this balance somewhat,
supervisory role or knowledge, will not be and it may be that partners who practice in
liable for each other’s acts.” 2
high-risk areas and managing partners who
It is argued that this structure is fair, and have a more supervisory role may expect to
resembles more the state of play of modern receive an increased share of the proﬁts
times as compared to the archaic and out- relative to the increased risk. These are some
dated concept of joint and several liability. of the concerns relative to LLPs and as such
Why should partners who have no knowl- their feasibility in The Bahamas.
edge, and who are not at all connected with
the negligence or wrongdoing of another Can it be done?
partner, be exposed to the liability which At present, does Bahamian Law allow for the
ﬂows therefrom?
establishment of LLPs or similar structures?
There are some opposing views to the
introduction of LLPs, however, that should Exempted Limited Partnership Liability
not go unmentioned. A major concern is the Act 1995 (the 1995 Act)
reaction of clients to such a structure. Some
Some argue that the provisions of the 1995
say that that the more informed clients feel Act provide for the establishment of such a
1 Report of the Canadian Standing Senate Committee on Banking, Trade and Commerce March 1998
2 ibid
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vehicle. However, there is one signiﬁcant
limitation of the Act which makes the proposal somewhat unworkable. That limitation
is to be found in s. 4 (1), which provides that:
“An exempted limited partnership may be
formed for any lawful purpose or purposes
to be carried out and undertaken either in
or from within The Bahamas or elsewhere
upon the terms, with the rights and powers, and subject to the conditions, limitations, restrictions and liabilities herein
mentioned: Provided that such exempted
limited partnership shall not undertake
business with the public in The Bahamas
other than so far as may be necessary for
the carrying on of the business of that
exempted limited partnership exterior to
The Bahamas.”
It is clear, therefore, that the Exempted
Limited Partnership under the 1995 Act is
greatly limited in the extent to which it can
deal with local clientele, and the use of such a
Partnership would practically be restricted to
the oﬀshore market. It follows that in order
for Law Firms to maintain their local clients
they would have to transform themselves into
a multifaceted dual partnership in the sense
that there would have to be a clear distinction as to which of the entities the clients are
dealing with, which will depend on whether
they are foreign or local. This proposal seems
fraught with marketing diﬃculties, but it is
an option. The point should also be made
that it is unclear exactly what interpretation
would be given to “undertaking business
with the public in The Bahamas”, and the
possibility that much of the oﬀshore work
may have local elements and may fall within
the scope of “doing business with the public
in The Bahamas”. It is not farfetched to see a
court giving a very wide interpretation to the
Act, especially in the context of the extent to
which a law ﬁrm should make good for any
negligence on behalf of its partners.
Companies Act 1992 (the 1992 Act)
There are no restrictions under the 1992 Act
which prevent a Law Firm from incorporating. Moreover, pursuant to s. 4:
“The liability of the members of a company incorporated under this Act may,
according to the memorandum, be limited
either to the amount, if any, unpaid on
the shares respectively held by them, or to
such amount as the members may respectively undertake by the memorandum to
contribute to the assets of the company in
the event of its being wound up.”
Therefore the option exists. However, what
are the repercussions? Again the question
must be one of marketability. It is argued

that major clients may not deal with a law
ﬁrm which is incorporated unless there is a
substantial issued share capital. It is said that
clients want to be assured that in the event
of a negligence claim, there exists enough
resources whereby they can be adequately
compensated, and that in addition thereto,
there exists an avenue whereby such resources
are available to satisfy any judgment in their
favor. Indeed if the company is to be limited
by guarantee, then it follows that the amount
of the guarantee would have to be substantial.
This might present somewhat of a burden on
the partners. Moreover, what will competitors
do? If a law ﬁrm incorporates without all or
at least most of the other major law ﬁrms in
The Bahamas doing so, what eﬀect would that
have on their marketability?
Partnership Limited Liability Act 1861
(the 1861 Act)
Under the 1861 Act: “Partnerships with
limited liability, for the transaction of any
mercantile, mechanical or manufacturing business within The Bahamas, except
banking or insurance, may be formed
by two or more persons, upon the terms,
with the rights and powers, hereinafter
provided.” 3
3 s. 2 Partnership Limited Liability Act 1861

The Act is obviously very old and the ﬁrst
question that must be asked is whether the
practice of law falls under the transaction
of any mercantile business. In an old US
case of TOXAWAY HOTEL CO. v. J L
SMATHERS & CO, 216 U.S. 439 (1910)
quoting a “Century dictionary” deﬁnition,
mercantile was described as “having to do
with trade or commerce.” 4 The express exclusion of the banking and insurance industries
may augur well for the argument that Law is
deemed not to be so excluded. Leaving the
deﬁnition to one side, however, there are those
that have expressed the view that even if we
fall within the deﬁnition of mercantile, that
the provisions of the 1861 Act are simply too
onerous. Under the Act:
“In any such partnership one or more
of the members thereof shall be called the
general partners, and shall be jointly and
severally responsible, as partners now are
by law; and the other members thereof
shall be called the special partners, who
shall each contribute a speciﬁc amount
of capital, in cash, or other property, at
cash value, to the common stock; and such
special partners shall not be liable for the
debts of the partnership beyond the amount
of the fund so contributed by them respectively to the capital; except as hereinafter
provided.” 5

Some concern must be had to the requirement of at least one general partner who
remains jointly and severally liable. This
problem may however be easily averted with
the formation of a corporate body to act as
the general partner. If we can get around
the general partner requirement, then s.16
becomes quite attractive. It provides that:
“All suits respecting the business of
such partnership shall be prosecuted by,
and against, the general partnership only;
except in those cases in which provision is
made in this act, that the partnership shall
not be deemed a partnership; and excepting, also, those cases where special partners shall be held generally responsible,
on account of any sums, by them received
or withdrawn, from the common stock, as
above provided.”
If indeed the general partner can be represented by a shell company then this would
aﬀord the partners the limitation of liability
that is the subject herein. There are however
some provisions that should be discussed in
more detail. For example, s.8 provides that:
“The partners shall publish the terms of
the partnership, when recorded, for at least
six weeks immediately after the recording
thereof in all the newspapers printed in
The Bahamas, and until such publication
is made, for the period aforesaid, the part-

4 http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=216&invol=439

Continued on page 12

5 s.3 Partnership Limited Liability Act 1861
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INDUSTRY PROFILE

BFSR had the opportunity to chat with the
Minister about a number of developments
impacting the financial services industry of
The Bahamas.

Sen. The Hon. James Smith
MINISTER OF STATE, FINANCE

M

initiative has proved
to be a valuable means
of leveraging expertise
and resources, and that
has helped to reﬁne the
competitive
standing
of The Bahamas in the
global trade in services.
For example, through
public and private sector
collaboration we have seen
the emergence of an ever
increasing sophisticated
suite of products and
services better able to
satisfy current global
expectations.
Again recent changes
that resulted in the
introduction of a more
risk-based approach to
the KYC regime and
the more internationally
compatible standards for
regulation have also been
a direct result of this close
relationship.

new electronic economy has in many
ways leveled the playing ﬁeld between
countries, and produced a signiﬁcant shift
from trade in goods to trade in services,
in a virtual space that does not recognize
national
boundaries. The Bahamas,
therefore, found itself in a situation where
its traditional scope of economic activity
became the Holy Grail for many other
countries, in a ﬁercely competitive arena. At
the end of the day, ﬂexibility, adaptability,
a keen intuition in the provision of service
trends and the continued conﬁdence
expressed by the investment public in The
Bahamas have been the keys to our resilience
and success.

r. Smith served as the
country’s Ambassador
for Trade in the Oﬃce
of the Prime Minister for
ﬁve
years up to April,
2002. Between 1987 and
1997, he served as Governor
BFSR: What do you see as the future for the
of the Central
Bank of
ﬁnancial services industry?
The Bahamas in charge of
conducting monetary policy
JS: More of the same. A greater reliance
for the country. Mr. Smith also
on improving our public/private sector
served as Permanent Secretary
collaborative mechanisms will deﬁnitely be
and Secretary for Revenue in
an important factor. Introducing conducive
the Ministry of Finance where
changes to maintain our market preference
he was actively involved in the
will also sustain our global standing.
development of ﬁscal policy. Sen. The Hon. James Smith, CBE
Currently we are reviewing, in conjunction
He has led or was a member
of
numerous
Bahamian
with the private sector, a simpliﬁed regulatory
delegations for investment promotion and BFSR: The Bahamas FSI is well regulated structure that best reﬂects industry trends
trade missions throughout Canada, the and pre-eminent in a highly competitive for the provision of ﬁnancial services. The
United States, Central and South America, marketplace. What do you say are the new structure will more closely match the
Europe, Asia, Africa, Japan and New contributing factors to this environment?
convergence trends that show a range of
Zealand. Mr. Smith has served as Chairman JS: The Bahamas has a long tradition as a
of The Bahamas Maritime Authority, The leader in providing oﬀshore ﬁnancial services. ﬁnancial services/products being oﬀered as
Paradise Island Bridge Authority and The This reputation has been built on the back packages by institutions or persons, where
Bahamas Development Bank. He has been of excellent service delivery and the ability in the past regulation tended to match
a member of the Board of Directors of many to adapt readily to changing expectations in the reality that diﬀerent types of industry
public and private companies including The the global market. In the recent decade the services/products were oﬀered by diﬀerent
Bahamas Stock Exchange. Mr. Smith also world economy has been radically changed product-based industry providers. ◙
served as Chairman of the Negotiating Group as a result of the growth in information
on Services in the Free Trade Area of The and communications technologies. This
Americas (FTAA) process.
Mr. Smith was educated in Canada where
he obtained Bachelor’s and Master’s degrees
in Economics as well as a College Diploma
in Financial Management. An Honorary
Which international private bank
Doctorate (Humane Letters) was conferred
understands your world?
on him in 2003. He is also a Justice of the
Peace (JP). His community involvement
included membership on the Board of
Trustees for the Governor General’s Youth
Awards Program and the Anglican Diocese
Pension Fund. Mr. Smith was named to the
The answer is nsbacher.
Queen’s Honour List, Commander of the
Most Excellent Order of the British Empire
(CBE), in 2000.

Q

BFSR had the opportunity to chat with the
Minister about a number of developments
impacting the ﬁnancial services industry
of The Bahamas:
BFSR: How has the Government’s commitment
to public/private sector collaboration impacted
the development of the FSI?
JS: There is no doubt that over the last few years,
the Government’s public and private sector
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Tel: +1 242 502 3689
Email: paul.winder@ansbacher.bs
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Limited Liability Partnership
Continued from page 9

nership shall not be deemed a partnership
with limited liability under this Act.”
This provision seems unnecessarily exorbitant and even if workable, there still exists
the problems that exists under the other
pieces of legislation, mainly marketing issues
and competition. In summary, therefore, it
appears that options are presently available
to us to provide some degree of limitation of
liability in the present legislation. The most
attractive vehicle at present might be incorporation under the Companies Act. But even
if none of the routes are acceptable, there
is always the option of a change in the law.
In the United States, for example, the Commissioners on Uniform State Laws selected
a Drafting Committee to review proposed
additional provisions to the Reform Uniform
Partnership Act (RUPA), which was amended
in 1996 to provide for LLPs, and indeed all
States have now adopted some form of the
LLP amendments. Kern Alexander sums up
the considerations to be taken into account
in deciding whether to become an LLP quite
well. He states: “In becoming an LLP, each
partner should consider a personal liability calculus. Where partnership assets are
insuﬃcient to indemnify a partner from
a LLP obligation, each partner forfeits a
right to receive contributions from other
partners in exchange for being relieved
of the obligation to contribute to the
personal liability of other partners. This
calculus will be diﬀ erent for each partner
and will vary, for example, depending on
the size and business of the partnership,
the number of partners, the amount of
insurance, and the relative risk of each
partner’s business practice compared to
fellow partners...” 6
As stated earlier, with the transformation
from joint and several liability to LLP status,
there is the potential for a dramatic change in
the nature of relations within the Firm. Partners will have to concern themselves with the
type of work undertaken and its associated
risk levels, and gauge it against the amount of
proﬁt personally derived therefrom. There is
also the very serious concern for the partnership as a whole, that the market may react
tentatively to such a move, especially if not
followed by other major law ﬁrms. To be or
not to be? The question remains! ◙
6 Lessons from the rise of the US Limited liability Partnership
– Kern Alexander / December 2002

12

|

Key Highlights of the Exempted Limited Partnership
An Exempted Limited Partnership (“LP”) may
be formed for any lawful purpose to be carried
out and undertaken either in or from within
The Bahamas or elsewhere provided that it
“shall not undertake business with the public
in The Bahamas other than so far as may be
necessary for the carrying on of the business of
that exempted Limited Partnership exterior to
The Bahamas.
Shall consist of one or more General Partners
and one or more Limited Partners, each of
which may be a body corporate.
General Partners
In general, the General Partners run the business
and have unlimited liability. In this regard:
(i)
(ii)

(iii)

(iv)
(vi)
(vii)

A General Partner shall enter into all
letters, contracts, deeds, instruments and
documents on behalf of the LP
In the event that the assets of the LP are
inadequate, the General Partner shall be
liable for all debts and obligations of the
LP
Any property of an LP conveyed to a
General Partner or in the name of the LP
shall be deemed to be held by the General
Partner upon trust as an asset of the LP
pursuant to the terms of the partnership
agreement
Any debt/obligation incurred by a General
Partner in the conduct of business of an
LP shall be a debt/obligation of the LP
A General Partner may also take an interest
in an LP as a Limited Partner
A General Partner is not required to have
a trust license under the Banks & Trust
Companies Regulation Act

At least one General Partner shall:
(i) if an individual, be resident in The
Bahamas; or
(ii) if a company, be incorporated under the
International Business Companies Act,
or incorporated or registered under the
Companies Act
Limited Partners:
In general, the Limited Partners do not run
the business, and have limited liability. In this
regard:
(i)

(a)

(b)
(c)

(d)
(e)
(f )

A Limited Partner shall not take part in
the conduct of the business of an LP. A
Limited Partner does not take part in the
conduct of the business of the LP by doing
one or more of the following:
being a contractor / agent / employee
of the LP / a General Partner or acting
as a director / oﬃcer / shareholder of a
corporate general partner;
consulting with/advising a General
Partner with respect to the business of an
LP;
investigating / reviewing / approving or
being advised as to the accounts/business
aﬀairs of the LP or exercising any right
conferred by the Act;
acting as surety/guarantor for the LP;
approving/disapproving an amendment
to the partnership agreement;
voting as a limited partner in respect of:
• the dissolution/winding up of the LP;
• the purchase, sale, exchange, lease,
mortgage, pledge or other acquisition or
transfer of any asset by or of the LP;
• incurring/renewal of indebtedness of the
LP;
• change in the nature of the business of the
LP;
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• the admission, removal, withdrawal of a
General Partner or a Limited Partner and
the continuation of business of the LP
thereafter;
• transactions where one or more of the
General Partners have a conﬂict of interest
(actual/potential) with 1 or more of the
Limited Partners;
(ii)

A Limited Partner shall have the beneﬁt
of limited liability from the date of the
Certiﬁcate of Registration issued by the
Registrar
(iii) A Limited Partner shall not be liable for
the debts or obligations of the LP save
as provided for in (i) the partnership
agreement and (ii) sections 7(2) and 14(2)
of the Act
Section 7(2) of the Act provides that if the
Limited Partner takes part in the conduct of
the business of the LP with a non-partner,
in the event of the insolvency of the LP he
shall be liable to a non-partner for all debts
and obligations of the LP incurred during
that period (as if he were a general partner) if
such person (i) had actual knowledge of such
participation and (ii) reasonably believed such
Limited Partner to be a General Partner.
Section 14(2) of the Act provides that where
the Limited Partner receives a payment
representing a return of any part of his
contribution and at the time of and immediately
following such payment the LP is not solvent,
then in the event of the insolvency of the LP
within six months of the payment, the payment
is repayable by the Limited Partner to the
extent that such contribution or part thereof
is necessary to discharge a debt or obligation
of the LP incurred during the period that the
contribution represented an asset of the LP.
An LP has the following exemptions for
ﬁfty years from the date of its Certiﬁcate of
Registration:
(i)

Shall not be subject to any business
license fee, income tax, capital gains tax or
any other tax on income or distributions
accruing to or derived from the LP
(ii) Shall be exempt from the provision of the
Exchange Control Regulations
(iii) No estate, inheritance, succession or
gift tax, rate, duty, levy or other charge
is payable by a partner/his executors/
administrators with respect to any interest
in an LP
(iv) Shall be exempt from the payment of
stamp duty
An LP:
(i)

Shall have a name, which includes the
words “Limited Partnership”, or the letters
“L.P.”
(ii) Shall have a registered oﬃce in The
Bahamas for service of process and to
which all notices and communications
may be addressed
(iii) Shall on or before 31st January in every
year, pay an annual fee ($475.00) and ﬁle
with the Registrar a Return signed by or
on behalf of a General Partner certifying
that the LP has during the prior calendar
year complied with the Act
The registration of an LP is eﬀected by the
payment of the registration fee ($850.00) and
by ﬁling a Statement with the Registrar.

Key Highlights of the Smart Fund
Snapshot: A recognized legal structure in The
Bahamas that issues or has equity interests
the purpose or eﬀect of which is the pooling
of investor funds with the aim of spreading
investment risks and achieving proﬁts or gains
from the acquisition, holding, management or
disposal of investments. This type of fund must
satisfy the parameters and requirements of a
category, class, type of Investment Fund previously approved by the Securities Commission.
Equity Interest:
• Equity Interest held only by Investor
• No Minimum Investment by the Investor
• A share, trust unit or partnership interest that
carries an entitlement to participate in the
proﬁts or gains of the issuer and is redeemable or subject to be repurchased at the option of the Investor
• Does not include closed-end issuers
• Closed-end issuers may elect to be licensed
as an Investment Fund
Smart Fund Models:
• SFM001: An Investment Fund where the promoter is a ﬁnancial institution and the investors in the Investment Fund are also customers of the ﬁnancial institution and party to a
Discretionary Management Agreement with
the ﬁnancial institution
• SFM002: An Investment Fund that has no
more than 10 investors who hold equity interests in the Investment Fund who meet the
criteria of an ‘Eligible Investor’ in a Professional Fund and the majority of whom have
the power to appoint and remove the opera-

Requirements:
• Bahamian Administrator – delegation to foreign sub-administrator is acceptable
• A SFM005 SMART Fund must appoint an administrator which must be a ﬁnancial institution
• A SFM004 SMART Fund does not require an
administrator. The operators may administer
the fund but this will not be treated as a self
administered fund
• SFM001 SMART Fund - is not required to
have its ﬁnancial statements audited but the
annual unaudited statements and the semi
annual performance statements must be
ﬁled with the Securities Commission
• The ﬁnancial statements of the SFM002,
SFM003, SFM004 & SFM005 SMART Funds
shall be audited annually unless unanimously waived by the holders of equity interests
in the SFM002, SFM003, SFM004 and SFM005
SMART Funds and where there is such waiver
a performance report shall be ﬁled with the
Securities Commission within 6 months of
the waiver and every 6 months thereafter as
long as the waiver exists

tors of the Investment Fund. The fund may
be licensed and launched same day through
an Unrestricted Fund Administrator or 72hour response through the SCB
• SFM003: An Investment Fund that has no
more than 15 investors holding equity interest in the Investment Fund, the majority of
whom have the power to appoint or remove
the operators of the Investment Fund
• SFM004: An Investment Fund with a maximum of 5 investors operating as a private
investment company. May be used as a credible, licensed holding vehicle
• SFM005 – An Investment Fund with a maximum of 5 Professional investors holding
equity interests and operating as a private
investment structure for individuals/families
Licensor:
A SMART Fund must be licensed by one of:
• Unrestricted Fund Administrator Same day
once all documents approved by relevant
parties (sponsors, lawyers, administrators)
and due diligence are complete
• Securities Commission of The Bahamas
SFM002 and SFM005 SMART Funds within
72 hours of a complete application and letter from the Bahamas administrator or legal
counsel indicating the Investment Fund is
in compliance with Bahamian law. SFM001,
SFM003 & SFM004 SMART Funds 6 – 8 weeks
upon ﬁling of a completed application

A term sheet is not required for a SFM001,
SFM004 or SFM005 SMART Fund; however if
a term sheet is prepared it must contain prescribed disclosure requirements. A term sheet
is required for a SFM002 or SFM003 SMART
Fund and must contain the prescribed disclosure requirements.

Structures:
Company (incl. Segregated Accounts Company), Limited Partnership, Unit Trust.
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INDUSTRY ARTICLE

Bahamas Strategy & Branding Survey

M

ore than 220 senior representatives
of the ﬁ nancial services industry,
both internationally and domestically, participated in the Bahamas Strategy
and Branding Survey, commissioned by the
Bahamas Ministry of Financial Services &
Investments. The Survey was conducted at
the end of 2005 by PricewaterhouseCoopers
(UK), with results received by government
in mid January 2006.
A key ﬁ nding of the Survey was that
the ﬁnancial services industry in The
Bahamas boasts a number of strengths upon
which the sector can build a focused and
compelling brand position and develop a
sound business strategy. The core strengths
of trust and ﬁduciary, private banking and
corporate services ranked in the top tier
when compared with international ﬁnancial
centres of similar size. Political stability
was perceived as one of the jurisdiction’s
important advantages, and its regulatory
regime ranked in the top tier amongst
the IFCs surveyed.
Other points of importance included:
• The strong readiness of respondents to
recommend The Bahamas in the area
of wealth management, particularly in
the areas of trust, private banking,
and corporate services.
• The intentions of the majority of
participating institutions to focus on
growing their Bahamian businesses
over the next three years, with the
remainder expected to maintain the
present level of business.
• The perception that The Bahamas is
dealing eﬀectively with several threats
facing IFCs in general.
• The belief by the majority of survey
respondents that The Bahamas will
continue to play an important role
in the future of global ﬁnancial
services.
The majority of survey respondents
were from the private banking industry.
Participants ranged from “giants” with
Assets under Management in excess of
$100 billion to niche players in the industry with Assets under Management less
than $100 million. There was a balanced
representation of organizations between
these levels of the spectrum.
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Investment Funds in The Bahamas
Continued from page 5

product with the maximum ﬂexibility,
which allows industry to ﬁ nd solutions for
clients whilst operating within a risk-based
regulated environment. There is little doubt
that the proactive stance adopted by the
Securities Commission will serve as a model
for other jurisdictions in combining the
highest standards of professional regulation
with an appreciation of the evolving needs of
the marketplace. Fund administration business in The Bahamas will continue to grow.
Local regulations oﬀer the perfect balance
between direct supervision via the network
of local administrators and market orientated ﬂexibility. However, there is no risk of
complacency. Local stakeholders recognise
that whilst the sector may be fast growing
it is also the most competitive. Dilution of
the historic distinction between ‘Oﬀ shore’
and ‘Onshore’ funds provides Promoters
with a far wider choice of jurisdictions as
a base for administration. Competing on a
level playing ﬁeld with signiﬁcantly larger
ﬁ nancial centres will prove to be the primary
challenge facing The Bahamas. It is one that
can only be met by continuing to focus on
traditional strengths: Quality of Service,
�������
����� �� ����
�
Flexible Regulation
and Commitment
to
the client. ◙

Background To The Bahamas Strategy
& Branding Survey
Following the passage of key pieces of
legislation in 2004, The Bahamas Financial
Services Board was ﬁ rmly of the view that
an independent analysis of The Bahamas
as an IFC, and the existing and emerging landscape for international ﬁ nancial
services, would be essential to ensure
that resources are expended in the most
eﬀective manner and that the Bahamas
brand can be more clearly deﬁ ned. The
government, in discussion with the private
sector, initiated the ﬁ rst comprehensive
survey of The Bahamas ﬁ nancial services
sector. The Ministry of Financial Services
& Investments selected PwC to conduct
the survey, with BFSB working closely with
Government and PwC on this important
exercise. The Ministry in launching the
survey in October 2005 indicated that
empirical evidence would prove a valuable resource as the government sought
to develop and publish its 2nd strategic
plan for ﬁ nancial services.
�� ���� �� ��������
To obtain maximum beneﬁt from
this exercise, input
from a broad range
of ﬁnancial services
industry representatives was viewed
as essential. Days
after receipt of the
results of the survey,
MFSI engaged the
industry stakeholdProviding Comprehensive Legal Expertise
ers, with PwC presenting the results
to Institutional and Private Clients Worldwide
of the survey at the
for Over 50 Years.
Bahamas Financial
Services Retreat in
January 2006. The 2day symposium saw
w w w. g r a h a m t h o m p s o n . c o m
over 100 industry
Nassau Of f i c e
Fre e p o rt Of f i c e
stakeholders, drawn
P.O. Box N-272
P.O. Box F-42451
from government,
Shirley St reet & Victoria Avenue
First Commercial Centre
regulatory agencies
Nassau, New Providence
Freeport, Grand Bahama
The Bahamas
The Bahamas
and private sector,
carefully consider
Tel: (242) 322-4130
Tel: (242) 351-7474
the results and proFax: (242) 328-1069
Fax: (242) 351-7752
pose next steps.
The government
is scheduled to produce an executive
summary for those
persons participating in the survey.
◙
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body, a fibre optic network is the very best
option for carrying the telecommunications
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latest in cutting edge broadband technology.
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secure Internet and private line data circuits
to our business customers in New Providence,
Grand Bahama, Abaco and Eleuthera.

Call Cable Bahamas today at (242) 356-8986
or email us at circuits@cablebahamas.com to
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INDUSTRY ARTICLE
The Bahamas received The Banker Award
as Best International Financial Centre in the
Western Hemisphere in December 2005.

THE BANKER IDENTIFIES

Bahamas a compelling choice
and a leader in ﬁ nancial services. Speciﬁc considerations
as to why institutions choose
The Bahamas were set out for
the research team, including:

Tax Neutrality
The country remains
committed to a tax neutral
platform in which there are
no income, capital gains,
inheritance or payroll taxes.
There is no distinction between Bahamians and nonBahamians which means that international
persons who choose to do business or to live
in The Bahamas receive the same beneﬁts
that Bahamians do.

Financial Centres
of The Future

L

ate last year, the Financial Times Group
publication The Banker
Banker, engaged in a
“high level research” to identify leading
International Financial Centres (IFC) across
the world. Stephen Timewell, Editor-inChief of The Banker, said that as a result
of this research, they identiﬁed IFCs “that
oﬀ er banks and ﬁnancial institutions the best
locations and infrastructure to carry out their
business and serve their clients.”
Subsequently, the Best International Financial Centre in the Western Hemisphere
Award was bestowed on The Bahamas
in December 2005. In responding to the
announcement, the Bahamas Financial
Services Board indicated that it not only
reﬂected The Bahamas’ long history in providing ﬁ nancial services, which dates back to
the 1930s, but also recognised the many progressive developments in the jurisdiction,
which continues to meet the requirements
of an increasingly sophisticated ﬁnancial
services marketplace. Reportedly, the editorial team was impressed with The Bahamas’
exceptional presentation of its activity and
continuity in attracting ﬁnancial clients.
BFSB was pleased to submit information
on the jurisdiction in response to a request
from The Banker in its research process,
and was supported in this eﬀort by the Research Department of the Central Bank of
the Bahamas.
Information submitted, and resources
identiﬁed, showed that The Bahamas’ leading position as an IFC is not just rooted
in its sovereignty, political stability, legal
structure, progressive regulatory and legislative framework, and tax environment but
in the many features that complement and
support the ﬁ nancial services sector. These
include a robust information communication framework, a wide variety of Class A
oﬃce facilities and business support services,
excellent ﬂ ight connections and compelling
lifestyle choices including world-renowned
residential communities, premier hotels
and restaurants. Importantly, the team was
assured of the jurisdiction’s capacity for
growth through the availability of qualiﬁed
professionals and infrastructure in an ideal
location. A combination of factors makes The
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Political Stability
An independent nation since 1973, The
Bahamas marked 275 years of Parliamentary Democracy in September 2004 which
ranks it as one of the oldest, most vibrant
democracies in the Western Hemisphere.
All political parties in the country support
the financial services industry.
Legal System
The legal system in The Bahamas, modelled on the British pattern and independent of the political process in the country,
provides a well-established environment for
international business.
The highly
respected judiciary
of The Bahamas
includes a Supreme
Court with unlimited jurisdiction in
civil and criminal
matters, a Court of
Appeal and a ﬁ nal
Appellate Court in
the Privy Council of
London.
Training &
Development
The uniqueness of
The Bahamas is its
ability to deliver on
the “3 Cs” -- Commitment to the
industry and, Continuity and Consistency in service to
clients. Training and
development is a primary reason why The
Bahamas has been
able to maintain such
high standards in the
wealth management
area.
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Involved Professional Bodies
With a long history of positive contribution to the industry’s development, the
country’s professional bodies also provide
government a window to the international
ﬁ nancial services industry to better identify
and respond to change.
Location
In the global marketplace, The Bahamas
is well positioned, with its location at the
crossroads of the Americas and its traditional
ties to Europe, to facilitate investment into
major centres.
The Banker revealed that a panel of senior editors and industry experts picked the
Financial Centres of the Future, awarding
the leading International Financial Centre
(IFC) in four geographic regions: Europe;
the Middle East and Africa; Asia and the
Paciﬁc; and the Western Hemisphere including North, South, Central America and the
Caribbean.
The inaugural Financial Centre of the
Future awards were based on a number of
criteria, including: the rate of growth of the
ﬁ nancial services sector; regulatory quality
and supervisory standards; infrastructure
and business support services; overall
political and economic stability of the jurisdiction. ◙
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International Financial Reporting Standards
TRANSITION TO A FAIR VALUE WORLD

O

ne of the current challenges facing
the accounting and business world
is the harmonization of accounting
standards globally. Th is essentially means
the adoption of, or convergence with, International Financial Reporting Standards
(IFRSs). Th is has begun in most European
countries and will culminate in the convergence of IFRSs with the pronouncements by
the Financial Accounting Standards Board
of the United States (FASB). What does this
mean for ﬁ nancial reporting, globally and
in The Bahamas? Th is article will examine
the global and local issues related to these
developments.
Setting Accounting Standards
The International Accounting Standards
Board (IASB) was established in 2001 as the
successor to the Board of the International

Accounting Standards Committee which
was the international body that issued International Accounting Standards (IASs). The
IASB publishes its Standards in a series of
pronouncements referred to as International
Financial Reporting Standards (IFRSs),
which embody issued IFRSs and IASs previously issued and revised.
Major industrial countries also have
national bodies that promulgate accounting standards for their countries. It is an
IASB commitment to develop a single set
of global accounting standards that require
transparent and comparable information in
general purpose ﬁ nancial statements. The
IASB cooperates with other standard setters
around the world in order to meet this goal
of achieving global convergence in accounting standards.

Harmonization of Accounting
Standards
In setting an objective of developing a
single set of global accounting standards,
the International Accounting Standards
Board has promulgated a “stable platform”
of generally high quality IFRSs. Many
countries around the world have committed
to this objective of global “harmonization”
by adopting IFRSs directly or aligning their
national standards with IFRSs, from 2005 or
later. As an example, from 2005 all European
Union listed companies must follow IFRSs
in their consolidated ﬁ nancial statements; as
of 2005, 66 countries require their use and
21 countries permit them. IFRSs are the
more widely used standards in The Bahamas
as our governing accounting institute,
the Bahamas Institute of Chartered
Accountants (BICA), has adopted IFRSs
as the accounting principles to be generally
applied, although there is no legal or
regulatory requirement for a Bahamianregistered or domiciled entity to use these
standards.
The driving force behind all of this is the
ever-increasing cross-border capital ﬂows,
which highlight the need for consistent,
understandable ﬁ nancial information.
Simply put – “globalization” underscores
the need for convergence in ﬁnancial reportContinued on page 18

F id u cia ry S e rv ice s • Private Banking • C re d it F a cilitie s
A w a r d W in n in g F u n d s • In v e s t m e n t F u n d A d m in is t r a t io n

Butterfield Bank (Bahamas) Limited
3rd Floor, Montague Sterling Centre
East Bay Street, P.O. Box N�3242
Nassau, Bahamas

Tel: (242) 393 8622
Fax: (242) 393 3772
E�mail: info@butterfieldbank.bs

BAHAMAS FINANCIAL SERVICES REVIEW

|

17

ing standards as users of ﬁnancial statements
(investors, analysts, regulators, etc.) are
demanding comparability. Changes related
to all of this have been accelerated by the fact
that the IASB and the FASB of the US are
working towards one set of global standards
– something that was a remote possibility
just a few years ago.
Business Issues
The conversion to IFRSs by countries
and businesses that have not used them
in the past, and the development of more
comprehensive pronouncements by IASB
(as compared to the previously issued International Accounting Standards), presents
an exercise that is more than technical in
nature. The increasing complexity of IFRSs
has been inﬂuenced, to a large extent, by the
convergence with US GAAP. The new and
improved standards are also based on an
accounting model that focuses primarily on
the recognition and measurement of assets
and liabilities (we will focus later on the fair
value vs. the historical cost approach). Some
issues to consider are:
• Diﬀerent accounting policies can
potentially result in diﬀerent ﬁnancial
results.
• Every business issue and transaction has
to be evaluated for IFRS impact.
• There could potentially be volatility in
equity and earnings.
• Information systems and processes
(accounting and business) can be
aﬀected in order to provide the
appropriate information for disclosure
and measurement in the ﬁnancial
statements.
• Potential diﬀerences between
management and external reporting
needs.
Transition to Fair Value
As noted earlier, new IFRS pronouncements, and enhancements to the previouslyissued IASs, are based on the principle that
a reporting entity should recognize in its
balance sheet all (and only those) items that
are considered to be assets and liabilities, and
that income and expenses are determined by
the increases and decreases in those assets
and liabilities. Th is is consistent with the
IASB’s Conceptual Framework, although
there may be some exceptions that relate to
IASs existing at the time of introduction of
this framework. Th is approach is in contrast
to the traditional accounting practice that
was generally based on historical cost and
focused on accounting for transactions using
the “realization” concepts, i.e.:
• Proﬁts not recognized until realized.
18
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• Revenues matched with costs.
pronouncements in relation to how certain
• Use of the “conservative” element in
transactions and matters are presented and
valuations.
disclosed. There are challenges in applying
There is a feeling by proponents of the these new and improved IFRSs which are
new approach that the last point above is principle-based as opposed to a rules-based
used to smooth proﬁts through the use of approach as currently done under some
hidden reserves or excessive provisions. With countries’ standards, for example - US GAAP.
the inception of more creative ﬁ nancial as- Management, directors and auditors will
sets, such as derivatives which have little or have to use diligence and prudence to ensure
no initial cost and can expose companies appropriate application and interpretation
to substantial ﬁ nancial risk, the histori- of the Standards. Some of the issues are
cal/transaction-based approach sometimes complex and new, especially in the context
proves inadequate in providing the proper of our ﬁ nancial services environment and the
valuations. Impairment of asset values also growing awareness of accountability in the
encouraged the standard-setters to push the entities of public interest – publicly-traded
asset/liability approach and the fair value companies and public-sector entities.
valuation model.
There will be diﬀerences of interpretation
The result of all of this is that ﬁ nancial and judgement of the factors aﬀecting each
statements that are prepared under IFRSs circumstance. All stakeholders will have to
will, in a lot of cases, have a substantial por- work through the issues diligently and with
tion of assets and liabilities stated at “fair a genuine attitude to achieve resolution and
value”. Th is is especially true for most of consensus for the common good of good
the statements of ﬁ nancial services entities ﬁ nancial reporting. The IASB will also
licensed or regulated in The Bahamas. The provide interpretative guidelines over time
IASB has adopted a market value deﬁ nition as experience is developed in applying the
for fair value. There are, however, concerns as Standards. Regulators, auditing ﬁrms and
to whether fair value is always the most rel- the accounting profession will also gain the
evant basis, especially if the meaning of “fair experience and knowledge to hopefully result
value” is not clear, unambiguous or cannot in consistent and high quality application
be determined with suﬃcient reliability. The – globally and at the local level. ◙
IASB itself in its Framework has identiﬁed the
attributes that make
ﬁnancial statements
useful to readers:
In a world of growing uncertainty discerning
namely understandinternational private clients
ability, relevance, reliability and comparability. We believe
there will be some
Ex p ec t Ex pe rt ise
discussion among the
accounting profession
Demand Personal Attention
and other users of
statements regarding
this framework as
more use is made of
These are hallmarks of
these more compreHolowesko & Company
hensive accounting
standards.

H

Our Response to
the Challenge
Financial
statements prepared in
The Bahamas recently
for banks and other
ﬁnancial institutions,
investment
funds,
publicly traded companies, and Government entities, have
had to utilize some of
the new and revised
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INDUSTRY ARTICLE
Criminal ﬁ nanciers are always looking for ingenious
ways to support their illegal
activities. For ﬁ nancial institutions it means their risk management programmes always
have to be one step ahead. Tom
Cash, as Executive Managing Director of the Business
Intelligence and Investigations Division at
Kroll Associates, the world’s leading risk
consulting company, provided a number of
dramatic case studies.
Kicking oﬀ Day 2 of the Conference was
Ivan Sacks, a principal with Withers Bergman LLP in New York. With a varied and
broad-based practice focusing on advising
U.S. and international families on their
trust, estate and tax planning needs, Sacks

SECOND YEAR A SUCCESS

M

ore than 160 ﬁ nancial service professionals attended the second annual
Nassau Conference, at the British
Colonial Hilton in Nassau on February 7 and
8. Under the theme “Wealth Management in
a Diverse World”, the Conference attracted
a broad range of international speakers who
addressed issues and opportunities facing
the jurisdiction and its ﬁnancial services
industry.
The Conference was conceived to bring
the dynamics of a global and evolving industry to all professional KEY SPONSORS INCLUDED:
levels of the country’s ﬁnancial Presenting sponsor:
services sector by exposing and The Central Bank of The Bahamas
helping them better understand the
inﬂuences aﬀecting the sector, its Platinum sponsor: Pictet Bank and Trust
clients and international ﬁnancial
centres in particular.
Gold sponsors: Bahamas Financial Services Board,
The ﬁ rst of eight speakers,
FirstCaribbean International Bank (Bahamas) Ltd.
Winston Cox, Deputy SecretaryGeneral of the Commonwealth and SG Hambros Bank and Trust (Bahamas) Ltd.
Secretariat, addressed free market
access and its impact on the Silver sponsors: Butterﬁeld Bank (Bahamas) Limited,
ﬁnancial services sector, under Cable Bahamas, Lombard Odier Darier Hentsch
the general Agreement on Trade Private Bank & Trust Limited, Microgen and
in Services (GATS). Using The Santander Bank and Trust Ltd;
Bahamas as a case study, Cox’s
session discussed some of the Media Sponsor: xalt.tv
theoretical costs and beneﬁts of
the issue before seeking to provide an spoke about structures and their myriad
forms as well as the importance of choosing
assessment of the impact of liberalization.
William Seidman, former head of the the right location for the structure.
Ramiro Lopez Larroy, Director, Strategic
Federal Deposit Insurance Corporation in
the Reagan and Bush Administrations, and a Planning & Marketing at Santander Private
chief commentator on NBC cable network’s Banking, the international wealth manageCNBC since November 1991, covered ment unit of Grupo Santander, took Nassau
“Navigating the Washington Beltway”. A Conference participants through trends in
Washington insider, Seidman stressed that Latin American private banking. With his
international ﬁ nancial centres must under- worldwide responsibility for all strategic,
stand the landscape outside their borders to marketing, branding, and advertising initiatives of his company’s business unit, Larroy
be successful.
Chairman of the U.K.’s Financial Services was well able to comment on the fact that
Authority Sir Callum McCarthy addressed changes in clients’ behavior, a lower appetite
regulatory risks in current markets, giving for risk and more aggressive competition
an overview of the main issues facing the are pressures facing private banks in Latin
ﬁnancial services sector. McCarthy exam- America today. Larroy emphasized that
ined how these issues have developed and these pressures mean business models must
are likely to develop in the future, drawing be redeﬁned to compete successfully in this
on his expertise as head of the ﬁnancial environment.
With China constantly on the front page of
regulator of banking, insurance and securithe
business section, it was insightful to have
ties activities in the UK.
Margaret Cornish, Executive Director of the
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Canada China Business Council, comment
on opportunities in China. Cornish was able
to give a bird’s eye view of the super rich in
China including their careers, ambitions
and spending preferences. Understanding
China’s patterns of wealth accumulation
and the approach to ﬁ nancial decision-making, Cornish felt, is essential to serving this
new but elusive market.
Rounding oﬀ this ﬁ nancial services overview was Katinka Barysch, chief economist
at the Centre for European Reform, an
independent London think-tank devoted to
reforming Europe and the European Union.
Barysch covered the details of doing business in Eastern Europe, pointing out that
Central and Eastern European countries
have consistently outperformed the eurozone
over the last decade, but that the future looks
less certain. Barysch raised numerous questions including “Will membership in the
EU and, eventually, the euro help to sustain
catch-up growth rates? Or will Eastern
Europe struggle to ﬁ nd its place between
high-tech Western Europe and low-cost
emerging Asia?”
Tim Donaldson, former Governor of the
Central Bank of The Bahamas and former
Bahamas Ambassador to Washington, took
care of the Conference wrap-up. He addressed the wide range of expertise that had
been brought to The Bahamas for the Conference but also emphasized that ﬁnancial
services companies need to broaden their
base of new hires to include those with arts
degrees in order to remain a vibrant and
responsive industry.
The Association of International Banks
& Trust Companies in the Bahamas (AIBT)
is the Founding Partner for the Conference.
Conference Chairman Andrew Law said the
strong sponsorship support for the Conference is recognition of its importance to the
ﬁ nancial services community. “We have an
outstanding group of Bahamian companies
and organizations who supported the Conference with their sponsorship,” Mr. Law
said. “They deserve to be recognized and
congratulated for providing the resources to
make it possible for an event of this caliber
to take place in The Bahamas.”
In addition to Mr. Law from The
International Protector Group, Conference
Steering Committee members included Jose
Gonzalez de Castejon, Santander Bank and
Trust; Wendy Warren, Bahamas Financial
Services Board; Ian Fair, The Bank of Nova
Scotia Trust Company (Bahamas) Limited;
Michael Paton, Lennox Paton; and Judith
Whitehead, Graham, Thompson & Co. ◙

BFSB MEMBERS LIST
Many members are regulated to provide a
broad range of services. Members are allocated
to the categories below according to their
primary area of business operation
BANKS & TRUST COMPANIES
Ansbacher (Bahamas) Limited
Arner Bank & Trust (Bahamas) Ltd.
ATC Trustees (Bahamas) Limited
Banca del Gottardo
Banca del Sempione (Overseas) Limited
Banco Boavista Interatlantico, S.A.
Banco Votorantim S.A. – Nassau Branch
Bank Leu Limited, Nassau Branch
Bank of Nova Scotia International Limited
Bank of Nova Scotia Trust Co. (Bah) Ltd.
Bank of The Bahamas Ltd.
BankBoston Trust Company Ltd.
Bank Hofmann (Overseas) Ltd.
Banque Privee Edmond De Rothschild Ltd.
Banque SCS Alliance (Nassau) Ltd.
BGP Banca di Gestione Patrimoniale SA,
Nassau
BSI Overseas (Bahamas) Limited
Blubank Ltd.
Butterﬁeld Bank (Bahamas) Limited
Cayside Trust Company Limited
CIBC Trust Company (Bahamas) Limited
Cititrust (Bahamas) Limited
Commonwealth Bank Limited
Corner Bank (Overseas) Limited
Credit Agricole Suisse (Bahamas) Limited
Credit Suisse (Bahamas) Limited
Credit Suisse Investment Bank
Credit Suisse Trust Limited
Credit Suisse Wealth Management Limited
Cuscatlan International Bank & Trust Ltd.
Dartley Bank & Trust Limited
Deltec Bank & Trust Limited
Elco Bank & Trust Co. Ltd.
Experta Trust Company (Bahamas) Limited
Fidelity Merchant Bank & Trust Limited
Finter Bank & Trust (Bahamas) Limited
FirstCaribbean International Bank (Bahamas)
Ltd.
Franklin Templeton Fiduciary Bank & Trust
Ltd.
FTC Trust Co. (Bahamas) Ltd.
Guaranty Trust Bank Limited
Hang Seng Bank (Bahamas) Limited
Hottinger Bank & Trust Ltd.
International Merchant Bank Ltd.
JPMorgan Trust Company
Julius Baer Bank & Trust Ltd.
Lombard Odier Darier Hentsch Private Bank
& Trust Ltd.
MMG Bahamas Ltd.
National Bank of Canada (International) Ltd.
Oceanic Bank and Trust Limited
Pasche Bank & Trust
Pictet Bank & Trust Ltd.
Private Investment Bank Ltd.
Royal Bank Financial Group

Santander Central Hispano Bank & Trust
Scotiabank (Bahamas) Limited
Sentinel Bank & Trust Limited
SG Hambros Bank and Trust Bahamas Ltd.
SYZ & Co. Bank & Trust
The Hongkong and Shanghai Banking
Corporation Ltd.
The Private Trust Corporation Limited
The St. James Bank & Trust Company Ltd.
The Winterbotham Trust Company Limited
Transamerica Bank & Trust Company Ltd.
UBS (Bahamas) Limited
Union Bancaire Privee Nassau Branch
United European Bank & Trust (Nassau)
Limited
BROKER DEALERS / SECURITIES
INVESTMENT ADVISORS
Argus Advisors
Accuvest Limited
Alliance Investment Management Ltd.
Bearbull International Limited
Colina Financial Advisors
FTC Asset Management (Bahamas) Ltd.
GEM Global Equities Management S.A.
Geneva Private Portfolio Management Ltd.
LOM Securities (Bahamas)
Maritime Securities Limited
Nordica Group of Companies
RMF Investment Products (Bahamas) Ltd.
Templeton Global Advisors Limited
Tillerman Securities Ltd.
273 Capital Management Limited
Van Daalen International Ltd.
FINANCIAL & CORPORATE
SERVICES PROVIDERS
Bahamas Co-operative League Ltd.
Black & Associates Limited
Bluewood Management Ltd.
Caledonia Corporate Management Group
International Protector Group
Management & Service Company Limited
Mercury Corporate Management Limited
Montaque Securities International
Mossack Fonseca & Co. (Bahamas) Limited
Oﬀshore Managers Limited
Sovereign (Bahamas) Limited
Trident Corporate Services (Bahamas) Ltd.
United Management Services Limited
Windermere Corporate Management Ltd.
Worldwide Corporate Services Providers
INSURANCE (Domestic / International)
Bahamas First Holdings Ltd.
Britannia Consulting Group
ColinaImperial Insurance Limited
J.S. Johnson & Company Ltd.
RoyalStar Assurance Ltd.

INVESTMENT FUND
ADMINISTRATION
Citco Fund Services (Bahamas) Ltd.
DPM Mellon (Bahamas) Limited
Genesis Fund Services Limited
Swiss Financial Services (Bahamas) Ltd.
PROFESSIONAL SERVICES
ATTORNEYS
Alexiou, Knowles & Co.
Callenders & Co.
Dupuch & Turnquest & Co.
Fitzgerald & Fitzgerald
Gibson & Company
Gibson, Rigby & Co.
Graham, Thompson & Co.
Halsbury Chambers
Higgs & Johnson
Higgs & Kelly
Holowesko & Company
Jerome E. Pyfrom & Co.
King & Co.
Klonaris & Co.
Lennox Paton
McKinney, Bancroft & Hughes
Melisa Hall & Co. Law Chambers
Seymour & Co.
ACCOUNTANTS
BDO Mann Judd
Deloitte & Touche
Ernst & Young
Gomez Partners & Co.
KPMG
Pannell Kerr Forster
PricewaterhouseCoopers
INFORMATION TECHNOLOGY
Cable Bahamas Limited
Emagine (Bahamas) Ltd.
IBM Bahamas Limited
Providence Technology Group
Systems Resource Group Limited
MEDIA, MARKETING,
PUBLIC RELATIONS
DBA Communications Inc.
Digital Isle Communications Group
The Counsellors Limited
The Nassau Guardian (1844) Ltd.
Thyme Online Ltd.
REAL ESTATE
Bahamas Realty Limited
OTHER MEMBERS
Bahamas International Securities Exchange
Colina Financial Group
StarCapital Securities Ltd.
Teekay Shipping Ltd.
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